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Introduction

Mrs Vemal Demir was a member of an Istanbul – based  trade union of civil servants called Tüm Bel Sen, of which Mr Vicdan Baykara was the president.   Formed in 1990 to promote democratic trade unionism, in 1993 the union negotiated a collective agreement with a local authority, the Gaziantep Municipal Council.   The agreement covered all aspects of working conditions, such as salaries, allowances and welfare services, and was effective for two years from 1 January 1993.   Within a few months of the agreement being concluded, however, the employer appears to have failed to comply with some to the terms, with the result that the president of the union successfully brought civil proceedings against the local authority in the Gaziantep District Court.   An appeal by the employer to the Court of Cassation (Fourth Civil Division) led to the District Court’s decision being quashed – although civil servants had the right to join trade unions, their trade unions had no right to enter into a collective agreement or to take collective action.   Thus, ‘even though there was no legal bar preventing civil servants from forming a trade union, any union so formed had no authority to enter into collective agreements as the law stood’.
 

The matter was, however, re-heard by the Gaziantep District Court, which defiantly stuck to its original position, concluding that the lack of express statutory provisions recognising a right for trade unions formed by civil servants to enter into collective agreements could not be dealt with by reference to international treaties such as the ILO conventions ratified by Turkey.    Again the decision of the District Court was overturned on appeal, with the Court of Cassation this time concentrating its attention on questions about the legal status of trade unions in a way that managed conveniently to ignore the real issues of substance.   To add to the union’s woes, a separate court (the Audit Court) found that the negotiation of terms and conditions of employment of civil servants to be improper, and ordered union members to repay the benefits they had secured under the agreement, which was said to be ‘defunct’.  The union members were also being pursued by the local authority accountants who faced personal liability for having unlawfully sanctioned the collective agreements in the first place. 

It was not until April 1996 that the domestic legal proceedings were finally concluded, with the Court of Cassation rejecting representations from the union for a rectification of the second decision.    So in October 1996, more than three years after the agreement was concluded and almost four years after it was due to expire, the union made an application claiming that its rights under articles 11 (freedom of association) and 14 (protection against discrimination) of the ECHR had been violated.   The case is so old and has taken so long to be processed that it had been lodged with the European Commission on Human Rights, a body which no longer exists.  However following the procedural reforms in the Strasbourg court, the complaint was referred to the Court for determination, with a bench of seven judges eventually holding that ‘there had been a violation of Article 11 of the Convention in so far as the domestic courts had refused to recognise the legal personality of the trade union Tüm Bel Sen and had considered null and void the collective agreement between that trade union and [the Council], and that there was no need for a separate examination of the complaints under Article 14 of the Convention’.

Clearly alarmed by this decision eventually reached on 21 November 2006, the

Turkish government asked that the matter be referred to the Grand Chamber, a request

granted on 23 May 2007.   This proved to be a big mistake, and trade unionists

throughout Europe have cause to thank the government of Turkey for what has been a

monumental misjudgement.   The Court of 17 judges unanimously held in its decision

of 12 November 1998 that there had been a breach of article 11 on two narrow

grounds:   ‘on account of the interference with the right of the applicants, as

municipal civil servants, to form a trade union’; and ‘on account of the annulment ex tunc of the collective agreement entered into by the trade union Tüm Bel Sen following collective bargaining with the employing authority’.
   But these narrow findings conceal a rich seam of jurisprudence in which the court (i) repudiated its earlier decisions on the question of trade union rights, (ii) embraced collective bargaining as a right protected by article 11, and in doing so (iii) introduced a body of reasoning that applies with equal force to other forms of trade union activity, notably the right to take collective action.

A Fresh Start for the Strasbourg Court

The first problem for the applicants was that the European Court of Human Rights had addressed these matters in the past, in three famous cases from Sweden and Belgium decided in the 1970s.
  In these cases the Court produced and repeated the mantra that article 11 simply imposes a duty on member states of the Council of Europe to have in place mechanisms that enable trade unions to represent their members, but does not guarantee any means by which this is to be done.   Part of the justification for this was the existence of the Social Charter of 1961 which states are free to ratify without accepting all of its terms, and may for example not accept the provisions relating to the right to organise, bargain or strike.  According to the tortuous reasoning of the Court, if article 11 was to be read to include these rights, it would mean that in 1961 the Council of Europe would have taken a step backwards by creating an instrument in which such rights were optional.
   But although the Court was unwilling to draw such a conclusion in 1975, such considerations were swept aside on 12 November 2008 when the Court expressly repudiated the old jurisprudence, in the process making clear that this was not a step that it was prepared to take lightly:

the Court considers that its case‑law to the effect that the right to bargain collectively and to enter into collective agreements does not constitute an inherent element of Article 11 (Swedish Engine Drivers' Union, cited above, § 39, and Schmidt and Dahlström, cited above, § 34) should be reconsidered, so as to take account of the perceptible evolution in such matters, in both international law and domestic legal systems. While it is in the interests of legal certainty, foreseeability and equality before the law that the Court should not depart, without good reason, from precedents established in previous cases, a failure by the Court to maintain a dynamic and evolutive approach would risk rendering it a bar to reform or improvement.

Although thus rejecting original intent for the living document model of construction, the question for the Court was how to get from point A (the formal Convention right to freedom of association, including the right to form and join trade unions for the protection of one’s interests) to point B (the right to engage in collective bargaining).   Building on earlier path-breaking decisions run by the UK’s leading labour lawyers (notably Wilson v United Kingdom,
 and ASLEF v United Kingdom),
 this was to be done by reference to international labour standards, notably ILO Conventions 98 and 151 and the Council of Europe’s Social Charter of 1961, art 6(4); the EU Charter of Fundamental Rights of 2000, art 28; and ‘the practice of European States’,
 in the vast majority of which ‘the right of civil servants to bargain collectively with the authorities has been recognised, subject to various exceptions so as to exclude certain areas regarded as sensitive or certain categories of civil servants who hold exclusive powers of the State’.
   All this was said to show how ‘the right to bargain collectively with the employer has, in principle, become one of the essential elements of the “right to form and to join trade unions for the protection of [one's] interests” set forth in Article 11 of the Convention, it being understood that States remain free to organise their system so as, if appropriate, to grant special status to representative trade unions’.
   Having thus decided that the right to freedom of association includes the right to bargain collectively, a question for the Court relates to the substance and content of the right. Here the Court was cautious and clever, saying (as we have seen) that States must remain free to develop their own systems, but also that any such system must be consistent with the requirements of ILO standards as a minimum:

The Court observes that in international law, the right to bargain collectively is protected by ILO Convention No. 98 concerning the Right to Organise and to Bargain Collectively. Adopted in 1949, this text, which is one of the fundamental instruments concerning international labour standards, was ratified by Turkey in 1952. It states in Article 6 that it does not deal with the position of “public servants engaged in the administration of the State”. However, the ILO's Committee of Experts interpreted this provision as excluding only those officials whose activities were specific to the administration of the State. With that exception, all other persons employed by government, by public enterprises or by autonomous public institutions should benefit, according to the Committee, from the guarantees provided for in Convention No. 98 in the same manner as other employees, and consequently should be able to engage in collective bargaining in respect of their conditions of employment, including wages (see paragraph 43 above).

One of the most notable aspects of the decision is thus the importance attached to both ILO and Council of Europe standards in determining the substance of the new right to bargain collectively.   The Court has done a complete u-turn – no longer is this material a barrier to reading up article 11, it is now a reason for doing so, the Demir and Baykara case reinforcing the evolving practice in international labour law whereby the ILO is now the source of standards but with responsibility for their enforcement now being passed to others.   An interesting feature of Demir and Baykara, however, is that it develops the point established in earlier decisions of the ECtHR that ILO standards can now be used first to establish the content of Convention rights for the purposes of article 11(1) of the ECHR, but secondly to determine the boundaries of any restriction for the purposes of article 11(2),
 this latter use of these standards being especially important in light of the very different way proportionality was used by the ECJ in Viking 12 months earlier to swallow the substance of the right.
   But just as importantly, in treating the ECHR as a living instrument, the Strasbourg Court is also treating these other treaties as living instruments as well, in the sense that in defining their scope and content it is necessary to have regard not only to the text of the treaties, but also to the jurisprudence of the supervisory bodies.   In the case of the ILO, this was not only observations of the Committee of Experts in relation to Turkey, but also the Freedom of Association Committee’s Digest of Decisions and the Committee of Experts’ General Survey, texts which may assume biblical proportions with which labour lawyers should be as familiar with their own national statutes and law reports.   By highlighting the importance of this jurisprudence, the Court continues by implication to encourage trade unions to take the ILO seriously by responding comprehensively to the government reports to the Committee of Experts under Conventions 87, 98, 135 and 151, and by making effective use of complaints to the Freedom of Association Committee.   

These are no longer processes for publicising grievances and causing some mild diplomatic embarrassment for national governments, but now an essential step in building up the scope of ILO rights generally (as well as in particular cases), with a view to making complaints to Strasbourg under article 11.   Even more importantly, these standards apply regardless of whether the Member State has ratified the relevant Convention or not.   Although it is true that the foregoing passage refers to the fact that Turkey had ratified ILO Conventions 98 and 151, the construction of article 11 binding Turkey was based on a provision of a treaty which Turkey had not accepted (the European Social Charter, article 6(2)), and the provisions of a treaty by which Turkey is not bound (the EU Charter of Fundamental Rights), as well as the laws of other countries of the Council of Europe over which Turkey has no control.   Needless to say, Turkey took exception to this, the Court responding that

The Court, in defining the meaning of terms and notions in the text of the Convention, can and must take into account elements of international law other than the Convention, the interpretation of such elements by competent organs, and the practice of European States reflecting their common values. The consensus emerging from specialised international instruments and from the practice of contracting States may constitute a relevant consideration for the Court when it interprets the provisions of the Convention in specific cases.

The Court thus continued by saying that ‘it is not necessary for the respondent State to have ratified the entire collection of instruments that are applicable in respect of the precise subject matter of the case concerned’, and  that it is sufficient that ‘the relevant international instruments denote a continuous evolution in the norms and principles applied in international law or in the domestic law of a majority of member States of the Council of Europe and show, in a precise area, that there is common ground in modern societies’.
  

Having thus evolved from representation to collective bargaining, there is no reason why the evolution of trade union rights should come to a sudden halt,
 with
The Continuing Evolution of Trade Union Rights

the right to engage in collective action being the next stage in the process.   That stage was reached remarkably quickly in Enerji Yapi-Yol Sen v Turkey,
 which involves a Prime Ministerial ban on a strike by public servants as part of their campaign for a collective agreement.   A circular from the Prime Minister’s Public-Service Staff Directorate prohibited public sector employees from taking part in a national one day strike organised by the Federation of Public Sector Trade Unions ‘to secure the right to a collective bargaining agreement’.   The first question was whether such conduct of the State violated the Convention rights of the union, the Court taking the view that 

The terms of the Convention require that the law should allow trade unions, in any manner not contrary to article 11, to act in defence of their members’ interests (Schmidt and Dahlström v. Sweden, 6 February 1976, §§ 34 and 36, series A no 21 ; National trade union of Belgian police v. Belgium, 27 October 1975, § 39, series A no 19 ; Swedish engine drivers’ union v. Sweden, 6 February 1976, § 40, series A no 20). Strike action, which enables a trade union to make its voice heard, constitutes an important aspect in the protection of trade union members’ interests (Schmidt and Dahlström, cited above, § 36). The Court also observed that the right to strike is recognised by the International Labour Organisation’s (ILO) supervisory bodies as an indissociable corollary of the right of trade union association that is protected by ILO Convention C87 on trade union freedom and the protection of trade union rights (for the Court’s consideration of elements of international law other than the Convention, see Demir et Baykara, cited above). It recalled that the European Social Charter also recognised the right to strike as a means of ensuring the effective exercise of the right to collective bargaining. As such, the Court rejected the Government’s preliminary objection.
 

Having established a right to strike under article 11(1), the attention of the Court was turned to article 11(2) where the government made a vain attempt to justify the restrictions.   Here it was accepted that the restriction was prescribed by law, but unnecessary to decide whether the restriction was for a legitimate end.   The main focus of the Court’s inquiry thus related to the question whether the action by the government was necessary in a democratic society, and here the Court observed that 

the right to strike was not absolute and could be subject to certain conditions and restrictions. Thus, the principle of trade union freedom could be compatible with a prohibition of strikes by civil servants exercising functions of authority on behalf of the State. However, while certain categories of civil servant could be prohibited from taking strike action (see, mutatis mutandis, Pellegrin c. France [GC], no 28541/95, §§ 64-67, CEDH 1999‑VIII), the ban did not extend to all public servants or to employees of State-run commercial or industrial concerns. Thus, legislative restrictions on the right to strike should define as clearly and narrowly as possible the categories of civil servant concerned. In the opinion of the Court, in this case, the impugned circular was drafted in general and absolute terms which denied all civil servants the right to strike, without weighing up the considerations enumerated in paragraph 2 of article 11 of the Convention.

But although the ‘right to strike was not absolute and could be subject to certain conditions and made the object of certain restrictions’, nevertheless the government had ‘not demonstrated the need in a democratic society for the impugned restriction’.
   On this occasion, the article 11(2) analysis was undertaken without the need to refer to Council of Europe or ILO standards.   It is to be expected in the future, however, that if the Court is to follow the pattern of Demir and Baykara, these matters will have to be considered fully in the future as more cases are brought before the Court. 

Even more recently is the decision of the Fifth Section of the Court in Danilenkov v Russia,
 which concerned discrimination against a group of 32 dockers who were members of the Dockers’ Union of Russia, which was a small union at Kaliningrad docks which had been involved in industrial action against the employer.  Following the strike a number of steps were taken by the employer to discriminate against the company against the members of the union which led to them being assigned less work, a reduced income, and discriminatory selection for redundancy.   Domestic legal proceedings had failed to provide full satisfaction of the losses suffered, and an application was made to Strasbourg, this time relying principally on article 14 rather than article 11 of the Convention.
   Here again the Court relied heavily on the Social Charter (including jurisprudence of the Social Rights Committee) and ILO Conventions 87 and 98 (including the Digest of Decisions of the ILO Freedom of Association Committee and a decision involving the Dockers’ Union of Russia and the Russian Federation), before upholding the complaint.  In doing so, the Court said that

as to the substance of the right of association enshrined in Article 11, the Court takes into consideration the totality of the measures taken by the State concerned in order to secure trade-union (Application no.67336/01) freedom, subject to its margin of appreciation (see Demir and Baykara v. Turkey [GC], no. 34503/97, § 144, 12 November 2008). An employee or worker should be free to join, or not join a trade union without being sanctioned or subject to disincentives (see Associated Society of Locomotive Engineers and Firemen (ASLEF) v. the United Kingdom, no. 11002/05, § 39, ECHR 2007‑...). The wording of Article 11 explicitly refers to the right of “everybody”, and this provision obviously includes a right not to be discriminated against for choosing to avail oneself of the right to be protected by trade union, also given that Article 14 formed an integral part of each of the Articles laying down rights and freedoms whatever their nature (see National Union of Belgian Police, cited above, § 44). Thus the totality of the measures implemented to safeguard the guarantees of Article 11 should include protection against discrimination on the ground of trade union membership which, according to the Freedom of Association Committee, constitutes one of the most serious violations of freedom of association capable to jeopardize the very existence of a trade union (see paragraph 107 above).

In the Danilenkov case, the breach of article 14 was said to arise because although domestic law rendered discrimination against trade unionists to be unlawful it did so by relying only on criminal sanctions:

the principal deficiency of the criminal remedy is that, being based on the principle of personal liability, it requires proof “beyond reasonable doubts” of direct intent on the part of one of the company's key managers to discriminate against the trade-union members. Failure to establish such intent led to decisions not to institute criminal proceedings (see paragraphs 38-39, 45, 47 and 49 above). Furthermore, the victims of discrimination have only a minor role in the institution and conduct of criminal proceedings. The Court is thus not persuaded that a criminal prosecution, which depended on the ability of the prosecuting authorities to unmask and prove direct intent to discriminate against the trade union members, could have provided adequate and practicable redress in respect of the alleged anti-union discrimination. Alternatively, the civil proceedings would allow fulfilling the far more delicate task of examining all elements of relationship between the applicants and their employer, including combined effect of various techniques used by the latter to induce dockers to relinquish DUR membership, and granting appropriate redress.

As a result, ‘the Court considers that the State failed to fulfil its positive obligations to adopt effective and clear judicial protection against discrimination on the ground of trade union membership’, and that ‘there has been a violation of Article 14 of the Convention taken together with Article 11’,
 having earlier found it ‘crucially important that individuals affected by discriminatory treatment should be provided with an opportunity to challenge it and to have the right to take legal action to obtain damages and other relief. Therefore, the States are required under Articles 11 and 14 of the Convention to set up a judicial system that would ensure real and effective protection against the anti-union discrimination’.

The Right to Collective Bargaining and National Labour Law

The decision of the Court in Demir and Baykara relates expressly to the annulment of the collective agreement, and it is clear that it applies also to prohibitions on the right to bargain, whether generally or in relation to specific groups of workers.    There is enough in the case, however, to suggest that it applies also to barriers and restrictions which do not forbid collective bargaining but nevertheless make it difficult to secure.   Thus, according to the Court in one important passage:   

The absence of the legislation necessary to give effect to the provisions of the international labour conventions already ratified by Turkey, and the Court of Cassation judgment of 6 December 1995 based on that absence, with the resulting de facto annulment ex tunc of the collective agreement in question, constituted interference with the applicants' trade-union freedom as protected by Article 11 of the Convention. (Emphasis added.)

This is a passage that could cause serious problems in some countries, where it could provide enormous relief for trade unions.   In Ireland, for example, the Supreme Court is thought to be inching its way towards a position where the constitutionally protected right to freedom of association included a right not to associate, which means not only that workers are entitled not to join a trade union, but that employers had a right not to recognise one.   In  a case involving everyone’s favourite airline company, the Supreme Court expressly acknowledged that Irish industrial relations legislation ‘must be given a proportionate and constitutional interpretation so as not unreasonably to encroach on Ryanair’s right to operate a non – unionised company’.
   There is no such right in international law, and by tying the content of the right to bargain collectively to Convention 98, the ECtHR has avoided the possibility that the right to bargain for the purposes of article 11 of the ECHR could also be read as implying a right not to bargain.

Quite apart from constitutional questions of this kind, the foregoing passage from Demir and Baykara suggests that there is an enforceable duty under the ECHR to have in place legislation that reflects the requirements of international labour standards on the question of collective bargaining.   Far – reaching though this may be, the existence of such a duty is reinforced if - as Demir and Baykara makes crystal clear - ILO Convention 98 is to be the loadstar for the determination of the right to bargain collectively for the purposes of article 11 of the ECHR.  This is because Convention 98 imposes two duties, including that contained in article 4 which provides that ‘[m]easures appropriate to national conditions shall be taken, where necessary, to encourage and promote the full development and utilisation of machinery for voluntary negotiation between employers or employers' organisations and workers' organisations, with a view to the regulation of terms and conditions of employment by means of collective agreements’ (emphasis added).   The existence of such a duty has huge implications for national governments other than the Republic of Ireland, for although it does not require conformity with any particular model of collective bargaining, it does mean that the State can be neither neutral nor restrictive.   And although it is also true that the duty does not prescribe the means by which the State should interfere, the Danilenkov decision suggests that it may not be enough to resort to general statutory duties on public agencies to promote collective bargaining if there is no redress or remedy available to a trade union faced with employer intransigence.   And while it is equally true that an incoming Conservative government in the United Kingdom would not be prevented from repealing the trade union recognition legislation introduced by the Employment Relations Act 1999, any such government would be duty bound under Demir and Baykara to put something in its place, something moreover that met the minimum requirements of international labour conventions.  The days of Thatcher style neglect are over.

Some work will be required to determine the extent to which Demir and Baykara will affect the collective bargaining law of different member states of the Council of Europe, though the task will be a fairly straightforward assessment of recent observations by the ILO supervisory bodies and recommendations of the Council of Europe’s Social Rights Committee.    But if it is the case that there is a Convention duty to give effect to international labour conventions, this means not only that there must be facilitative legislation in place, but that this legislation must also comply with minimum international labour standards.   This present an opportunity for British trade unions which have complained to the ILO Committee of Experts that the British recognition procedure falls short of Convention 98 on four separate grounds:   

· the exclusion of small businesses, in the sense that although collective bargaining by small businesses (fewer than 21 workers) is not prohibited, the use of the statutory procedure by trade unions to secure recognition in such cases is expressly forbidden;

· the privileges given to non independent trade unions, in the sense that an employer may enter into a voluntary recognition agreement with an organisation of his creation and control, the agreement operating to prevent a real trade union using the statutory procedure;

· the requirement that a trade union must have majority support in a bargaining unit determined by a statutory agency before it can secure recognition under the procedure, with trade union members not entitled to any form of collective representation when they do not constitute a majority;

· the limited scope of the protection from unfair labour practices by employers, with the current law being not only very narrowly construed by the relevant agency, but with the current law applying only during the balloting period, and not earlier when the trade union organisation is much more fragile.

The Committee of Experts has addressed these matters twice,
 and is now awaiting additional information from the British government.  But on each issue, there is enough to suggest that negative conclusions will be drawn with recommendations to the government to remove impediments and qualifications, as well as address shortcomings and gaps.  

On the question of small businesses, for example, in 2009 the Committee’s report ‘emphasizes that in accordance with the free and voluntary nature of collective bargaining, it should be possible for all workers and employers, with the possible exceptions contained in Article 6 of the Convention, to engage in collective bargaining’.
  Similarly in relation to the majority support threshold, the Committee ‘once again recalls that problems of conformity with the principle of the promotion of collective bargaining, set out in the Convention, may arise when the law stipulates that a trade union must receive the support of the majority of the members of a bargaining unit to be recognized as a bargaining agent, since a union which fails to secure this absolute majority is thus denied the possibility of bargaining’.
   Once this matter is resolved by the Committee of Experts, the question for British trade unions will be how far to pursue it, in the hope of finding a short cut to Strasbourg without the need pointlessly to exhaust domestic legal remedies by a legal system only partially responsive to human rights issues, and rarely where these human rights involve matters which run against the grain of the common law.   But following the example in ASLEF v United Kingdom
 where a complaint went straight to Strasbourg from the employment tribunal (the lowest point in the food chain), thereby cutting out the timer and expense of three other hearings (Employment Appeal Tribunal, Court of Appeal and House of Lords), it would be possible for a trade union to make an application to the Central Arbitration Committee in a case involving a small business or a company which has recognised its alter ego, in the knowledge that the application was bound to fail.   There would be no point in seeking judicial review, given that the legislation is clear that the CAC cannot award recognition in these cases; and no point in seeking a declaration that the legislation is incompatible with Convention rights, given the English courts’ lack of experience, discomfort, and distaste in handling international labour conventions.
   

The Right to Collective Action and National Labour Law

If as suggested by Enerji Yapi-Yol Sen the decision in Demir and Baykara applies also to collective action as well as collective bargaining , this too will have important implications for domestic law.     In the first place, the approach to industrial action will have to be changed, in the sense that the right to collective action will be the starting point  from which any restrictions or qualifications will have to be justified, in contrast to the position under the common law where the illegality of industrial action is the starting point from which any immunities will have to be justified.    Partly as a result of the Human Rights Act 1998, it can now be said that there is a right to strike in Britain, albeit a derivative right and albeit a right of so far uncertain scope.   Secondly (if ILO standards are to be the loadstar on collective action as with collective bargaining – and there is no reason why they should not be), any restriction will need to be consistent with ILO Convention 87 and the jurisprudence relating thereto.    This means establishing a common standard throughout the Council of Europe relating to matters such as the purposes for which collective action may be taken, the procedures that may be required before the action is taken, the circumstances in which the union may agree not to exercise the right, the tactics that may be used to process the dispute (such as secondary boycotts and picketing), and the protection for workers from dismissal and the trade union from different forms of liability.    Thirdly, although the impact will vary from country to country, the impact on the United Kingdom would be particularly dramatic, in view of the frequent criticism of the UK by the ILO and Council of Europe supervisory bodies.   In particular, the days of immunities as a form of protection and injunctions without probable cause will become a thing of the past.

As with collective bargaining, this is a development which for the United Kingdom has two major implications.  The first is the duty it will impose on governments to facilitate and make possible the exercise of the right by protecting from hostile consequences those who use it.   This will mean attending to the legacy of the last Conservative government, and frustrating the ambitions of any future Conservative government.  It is widely believed that an incoming Conservative government will take steps to restrict lawful industrial action in public services generally, and on the London Underground in particular.   It is not known if this is anything other than New Labour spin designed to keep the boys and girls in line, though it is true that the last Conservative government published proposals to impose further restrictions on public sector industrial action.   Whether or not Mr Cameron implements his well – aimed proposals to repeal the Human Rights Act (and we shall see), any such initiative is (i) almost certain to run into conflict with ILO standards, and as a direct result now more importantly with the ECHR, from which (ii) Mr Cameron will not be able to extricate the United Kingdom.   No doubt both (i) and (ii) will be brought to his attention in due course by his advisers, who might also advise (iii) that it would be short-sighted for a Conservative government to repeal the HRA if it means that Convention cases end up in the Strasbourg court more quickly.   So far as public sector strikes are concerned, it would not be possible to impose a ban in a manner that is consistent with ILO jurisprudence, which (outside the ranks of the senior civil service) allows for restrictions on strikes in essential services only.   For these purposes the public service generally and the London Underground in particular are not essential services:  a strike may be inconvenient but it does not normally entail a threat to public safety or even the national economy.   But even if such a service were to be treated as an essential service, any ban on strikes would impose other duties on governments in relation to dispute resolution that are calculated to be as unpalatable as the strikes they are designed to replace.

A future guided by the rule of law is thus one in which there would a legally recognized right to strike, and in which the task of government would not be to contemplate further populist restrictions, but to remove existing restrictions which have been said from what now seems time immemorial to breach international labour conventions, as well as the Council of Europe’s Social Charter, art 6(4).   We were reminded again of the nature and scale of some of these violations by the ILO Committee of Experts in its 2009 Report where the Committee of Experts again three long-standing concerns which British governments have not done enough to address.
  The first relates to secondary action, the Committee recalling for the umpteenth time that ‘workers should be able to participate in sympathy strikes, provided the initial strike they are supporting is lawful, and to take industrial action in relation to social and economic matters which affect them, even though the direct employer may not be a party to the dispute’, and requesting the Government ‘to indicate in its next report any measures contemplated to amend [domestic law] in keeping with this principle’.
  There will of course be no such report, for the government has no such plans and is not likely to have.   The second issue addressed related to the reinstatement of workers dismissed for taking part in a lawful strike, the Committee again concluding that ‘for the right to strike to be effectively guaranteed, the workers who stage a lawful strike should be able to return to their posts after the end of the industrial action’.   Moreover, making the return to work ‘conditional on time limits and on the employer's consent constitute, in the Committee's view, obstacles to the effective exercise of this right, which constitutes an essential means for workers to promote and defend the interests of their members’.   Again the Committee wasted everyone’s time by asking ‘the Government to indicate any measures taken or contemplated so as to amend [domestic law] with a view to strengthening the protection available to workers who stage official and lawfully organized industrial action’.
 

The Committee addressed a third issue, namely the tight procedural requirements (multiple notices to the employer, and mandatory ballots) which must be followed before collective action is taken.   Unlike the Social Rights Committee of the Council of Europe, however, the ILO Committee of Experts has yet to reach a conclusion on this, and it is a matter of some regret that it should be on this issue that Demir and Baykara should hit the English courts for the first time.
  As might be anticipated, the Court of Appeal had some difficulty in keeping up with the pace of events, and as might also be expected this is not an area in which that Court might be expected to show leadership.
   The approach was predictable.   The starting point is denial, Lord Justice Lloyd dismissing the Enerji case on the ground that  the ‘contrast between the full and explicit judgment of the Grand Chamber in Demir and Baykara on the one hand, and the more summary discussion of the point in Enerji Yapi-Yol Sen on the other hand is quite noticeable’,
 holding that it would therefore not be ‘prudent to proceed on the basis that the less fully articulated judgment in the later case has developed the Court's case-law by the discrete further stage of recognising a right to take industrial action as an essential element in the rights afforded by article 11’,
 even though such an outcome follows logically from the reasoning in Demir and Baykara.   Denial is followed by failure to engage, with the Court of Appeal unwilling to give much weight to ILO jurisprudence, in the process misrepresenting the importance of the latter in the reasoning of the Court in Demir and Baykara, dismissing it as no more than part of the ‘context’ for the decision (whereas in fact it was much more important).
   The failure to engage was then followed by an acceptance that the restrictions on collective action fell within the margin of appreciation,
 without any acknowledgment of the Demir and Baykara point that action can fall within the margin of appreciation only if it is ILO compliant.   We have a long way to go.

The Implications for EC Labour Law

Demir and Baykara is thus calculated to have a significant effect on domestic law, more so in some countries than in others.   The big prize, however, relates to the effect of the decision on EC law, and the impact of EC law on domestic law and practice.   This follows a developing line of cases beginning with Viking and Laval on 11 and 18 December 2007.
   These decisions are too well known to require recall, but they are not too well known to require review in the light of Demir and Baykara and its progeny.    Briefly, 

· Viking imposes restraints on the right to engage in collective action by imposing criteria on when such action may be lawful that goes beyond the requirements of many member states. Even though otherwise permitted under domestic law, collective action would be permitted under EC law only if it could be said reasonably to fall within the scope of a purpose permitted by the Court (such as the protection of jobs or conditions of employment);
 but then only if the action ‘is suitable for ensuring the achievement of the objective pursued and does not go beyond what is necessary to attain that objective’;
 and then only if the union did not have other means available to resolve the dispute;

· For its part, Laval imposes different kinds of restraints and deals with the situation where workers are recruited by a company in one Member State to perform work under a contract in another Member State, where wages may be higher.   Under the Laval judgment, a trade union in the host country may not take collective action to require the foreign based contractor to pay his or her workers in accordance with prevailing collective agreements in the host state unless these agreements fall within the definition of universally applicable collective agreements under the terms of the Posted Workers’ Directive of 1996,
 a practice not universal throughout the Union.

It has since been held by the ECJ that Laval (which discriminates between industrial relations systems and gives greatest protection to the most protective) applies so that governments cannot by contract and Parliaments cannot by legislation require foreign based contractors to observe the terms of collective agreements which are not universally applicable.
   So far unresolved is the question whether Viking and Laval introduce Taff Vale to Europe,
 by making trade unions liable in unlimited damages for any losses caused by collective action in breach of the Treaty.
    Nevertheless, the concerns about liquidation on the part of trade unions are very real, as bullying lawyers flaunt the judgments on behalf of their corporate clients.

These cases were decided before Demir and Baykara in the light of which they may have to be reconsidered.   This is because these decisions are hard to reconcile with a legal regime that takes steps to promote collective bargaining and respects the right to take collective action, and as a result difficult to reconcile with article 11 of the ECHR. The difficulty here, however, is that the EC/EU is not a party to either ILO Conventions or the ECHR, so the challenge would have to be collateral rather than full frontal, with the choreography going something like this.
   A complaint would be made by a national trade union that its government was in breach of ILO Conventions 87 and 98 because of the direct effect in national law of the Viking and Laval decisions.
   It would be no excuse under an ILO complaint that the government was bound by EC/EU law, the government in question having separate obligations under ILO Conventions (treaties in international law) to uphold their terms (and if necessary to protect them from violation by instruments such as the EC Treaty).    And it would be implausible to believe that the ILO supervisory bodies would accept that the right to bargain collectively and the right to take collective action must be subordinate to a higher right of business to establish itself freely in another Member State or to provide services in another Member State without regard to the fundamental rights of trade unions.
    Armed with a determination of an ILO supervisory body, it would then be open to a trade union which is subsequently a victim of one or other of these decisions at some time thereafter to lodge a complaint with the European Court of Human Rights, alleging a breach of the right to freedom of association, with the jurisprudence of the Committee of Experts or the CFA enriching the complaint (which might be enriched further were the matter to be considered by the Social Rights Committee of the Council of Europe, including collective complaints from countries where this procedure is available).
  

If the European Court of Human Rights were to conclude that the consequences of Viking and/or Laval were such as to give rise to a breach of article 11, the ECJ would then have a problem, as would its political masters, for there would be explicit what is now implicit, namely that there is a conflict between the two courts at the apex of the European political systems.   If the ECJ insisted on holding the line on Viking and Laval, it would be open to a trade union on the receiving end of any decision arising as a result to make a complaint to the Strasbourg Court to recover damages for losses suffered (as in Demir and Baykara, and subsequent cases).   And so issues would bat to and from the two courts in a titanic battle of the juristocrats, each vying for supremacy in the European legal order, one determined to impale trade union rights on the long pole of economic freedom, and the other subordinating economic freedom to the modest demands of human rights.   There would be only two ways out of any such impasse, with the first being a political one in which the politicians decide how this dispute is to be resolved (and indeed it is arguable that they have done so unwittingly already), though the record of achievement to date is not encouraging, with some governments at least determined to cut against the grain of human rights.   So at the very moment the Strasbourg court was finalising its decision in Demir and Baykara, the British government was securing parliamentary approval fro its much vaunted opt out from the Lisbon treaty, with the European Union (Amendment) Act 2008 giving effect to the Lisbon provision that ‘nothing in Title IV of the Charter creates justiciable rights applicable to Poland or the United Kingdom except in so far as Poland or the United Kingdom has provided for such rights in its national law’.
   The provisions of the Charter in question are those dealing with rights to information and consultation, the right to collective bargaining, and the right to strike.

A more likely resolution of this conflict is thus by the courts themselves, and the question of who will blink first seems fairly easy to predict:   on human rights issues at least, the Strasbourg Court has the ultimate say on the substance of the ECHR.   It is also the case that while the Strasbourg Court has never (to my knowledge) said that it will be constrained by the jurisprudence of the ECJ in the construction of EC/EU Treaty obligations,
 the Luxembourg Court in contrast has recognized ‘the need to reconcile the requirements of the protection of fundamental rights in the Community with those arising from a fundamental freedom enshrined in the Treaty and, more particularly, the question of the respective scope of freedom of expression and freedom of assembly, guaranteed by Articles 10 and 11 of the ECHR, and of the free movement of goods, where the former are relied upon as justification for a restriction of the latter’.
    According to the Court ‘the interests involved must be weighed having regard to all the circumstances of the case in order to determine whether a fair balance was struck between those interests’.
   These circumstances have now changed since Viking and Laval were decided, and not only because the ECtHR has decided that freedom of association includes both collective bargaining and collective action in accordance with ILO and Council of Europe standards.  They have changed also because of the proposed accession of the EC/EU to the ECHR under the Treaty of Lisbon, setting at nought the United Kingdom’s tawdry little opt out from the Charter of Fundamental Rights.     This not only reinforces the subordination of Luxembourg to Strasbourg, but as one commentator quick off the mark has pointed out, ‘it will be possible for a decision of the Court of Justice to be contested by taking the case to the European Court of Human Rights in Strasbourg, claiming the European Court of Justice has failed to correctly apply (or failed to apply) a provision of the Convention’.

The BALPA Case

An opportunity to test some of these matters has arisen sooner than might have been anticipated, as a result of the BALPA case in the United Kingdom.   The British Air Line Pilots Association had some 10,000 members, about 3,000 of whom were amongst the 3,237 flight deck employees of British Airways plc, the UK’s principal and privately owned airline, with annual profits in 2007 of some £800 million.   An industrial dispute arose out of BA’s proposals to launch a wholly owned subsidiary airline operating from Paris to fly between various European airports and the USA under the Open Skies Treaty concluded between the EU and USA in 2007.
   BALPA members were concerned that the effect of the proposed arrangements for operating the subsidiary would provide leverage to restrain labour costs within “Mainline” BA operations, though they were nonetheless keen that the subsidiary should flourish with the chance of more work and career development.   The BALPA members accepted that the subsidiary, as a start-up company, would need to operate with lower labour costs than in BA Mainline.   There was collective bargaining from summer 2007.   BALPA sought various protective amendments to the long standing substantive collective agreement. Each stage of the disputes procedure (including ACAS intervention) was exhausted without agreement being reached.   BALPA held a ballot which was overwhelmingly for strike action (the nature of the work made it difficult to take action short of a strike).   BA threatened BALPA with an injunction and unlimited damages if it called for any industrial action pursuant to the ballot.   BA did not assert that BALPA had failed to comply with the complex statutory balloting and notice requirements. BA instead alleged that any strike action would be unlawful by virtue of Viking and Laval.  Given that the test for the grant of an interim injunction is whether the claimant can demonstrate a serious issue to be tried and that the status quo should be maintained unless the balance of convenience disfavours it, it was plain that an interim injunction would be likely to be granted. 

This was because Viking and Laval presented complex legal arguments unresolvable on an interim basis and because the court was almost bound to hold that the status quo and balance of convenience favoured preventing a costly and damaging strike.
   In order to protect BALPA’s position and to ensure that industrial action was not taken which might later be found to be unlawful, BALPA applied to the court for a declaration to determine the issue which BA had raised. BALPA considered it had a good case. Even if Viking applied, it argued, BALPA’s intended industrial action was a last resort and proportionate, there being no other way of protecting its members’ interests.    BA counterclaimed, seeking, amongst other things, unlimited damages, including damages in respect of damage alleged to have been sustained by it by the mere fact that BALPA had served notice to ballot for strike action.
   The hearing in the High Court commenced on 19 May 2008.   On 22 May BALPA discontinued its legal claim on the basis that win or lose, the decision would be appealed to the Court of Appeal and (given the novelty of the primary point in issue) probably to the House of Lords. It was also likely that there would be a further reference to the ECJ with a resumed hearing back in the High Court thereafter. This process would be likely to last at least 18 months during which time BALPA could not risk taking strike action in case it was shown to be unlawful at the end of the litigation and result in an order for damages. By the end of the litigation too, the ballot would have become invalid to support industrial action,
 BA’s subsidiary would have been well established with a full staff of pilots, and BALPA’s negotiating position would have been irretrievably lost. Though the outcome of BA’s Viking and Laval argument was never determined, some three frightening features of such litigation emerged.

Under the rules of the English court parties must disclose to each other all documents in their possession relevant to the issues in the case. The fact that a document was created in circumstances of confidentiality provides no ground for refusing disclosure.
   The ECJ rationale in Viking made the union’s reasons for the dispute and the proposed strike as well the reasonableness of its conduct of the negotiations central to the issues in the case. It followed that BALPA office holders were obliged to disclose all documents in their power, possession or control relating to such matters. The court made orders to that effect, for example, requiring BALPA to disclose documents which had passed between members of the NEC, its Company Council (the ‘BACC’, equivalent to a local union branch) and members of the union including:

All forms of communications evidencing the reasons for the dispute between BALPA and BA;

The reasons BALPA issued a strike ballot;

…

All documents relating to the conciliation process; and 

All authorisations from the national executive council of BALPA to the BACC [to take any executive action]. 
Apart from the oppressive volume of material that this process generated (which extended to include hand-written confidential notes made in the course of negotiating meetings and private emails between BALPA officers reflecting on strategy and tactics), it will be seen at once that the nature of the material to be disclosed was directed to highly confidential internal union industrial strategy and tactics, and matters of policy. 

It is true that the material was ordered to be disclosed only to an identified core team of the employer’s legal advisers but this included in-house lawyers who were employees of BA. It is also true that such disclosure, under the usual legal rule was not to be used other than for the litigation. Nevertheless, the degree of intrusion by such court orders into trade union autonomy is evident and trade unions will be discouraged by the extent of the disclosure obligations. In any event, this was by no means the only issue to arise from the case. Perhaps even more alarming was BA’s assertion that its losses, had there been a one day strike of pilots, would have been £100 million. On the face of it such a claim for damages would have been (if proved) for the most part irrecoverable from a trade union by reason of Trade Union and Labour Relations (Consolidation) Act 1992, s 22 which lays down a scale of maximum awards of damages against trade unions for damages in tort.   BA argued that a claim on Viking and Laval lines was not a claim in tort.
   Alternatively, BA argued that the cap on damages was incompatible with the well established principle of EU law,
 which requires that remedies for breaches of EU law should be effective and equivalent to parallel remedies in domestic law (just as the UK cap on compensation for sex discrimination had to be set aside). Since non-trade union bodies contravening Arts. 43 or 49 of the EU Treaty would not have any limitation of damages for impeding freedom of establishment or provision of services, nor should trade unions, it would have been argued.  The proposition was not, however, determined by the court.

Conclusion
From time to time, a decision will be handed down by a court which for different reasons may be epoch making, usually because of the great political consequences which flow in its wake.   Demir and Baykara v Turkey may be one such case:  it is a decision of one of the most important courts in the world, a decision that in principle will have direct implications for the law in at least the 47 countries of the Council of Europe in which some 800 million people live.   Perhaps even more importantly, it is a decision in which social and economic rights have been fused permanently with civil and political rights, in a process which is potentially nothing less than a bewildering socialisation of human rights.
   And perhaps even more importantly still, it is a decision in which human rights have established their superiority over economic irrationalism in the battle for the soul of labour law, and in which public law has triumphed over private law, and public lawyers over private lawyers.   All of this while at the same time transforming the nature of international labour standards, which although still burdened by the humiliating ‘soft law’ tag will now walk with a real swagger as soft law with a hard edge (assuming of course that the European Court of Human Rights remains true to the reasoning that led to the decision in Demir and Baykara).   That hard edge ought in time to address the neo-liberal legacy in countries such as the United Kingdom, and ought in time also to provide the best opportunity to clean up the mess left by the ECJ in the Viking and Laval cases. It certainly provides a nice opportunity for a measure of legal accountability of the Luxembourg court, of a kind with which it is wholly unfamiliar.   Nevertheless, we should be under no illusion that these decisions are a symptom of trade union weakness rather than strength, and it remains to be seen how far in practice they penetrate beyond the boundaries of countries such as Russia, Turkey and the United Kingdom, distinguished by low levels of trade union protection, and how far they are implemented in practice in these countries. 

In suggesting opportunities for litigation as a way to restore trade union rights, the Demir and Baykara case and its progeny suggest a curious reversal of roles in which litigation has thus emerged unusually as a way of (i) imposing obligations on governments to have in place protective legislation and to remove unduly restrictive legislation, rather  than (ii) to have in place protective legislation, and to protect trade union freedom from the hostile attention of the courts.    But not only that – this litigation is saying to governments that they must have in place legislation that goes beyond what even labour friendly governments sustained by the dues of affiliated trade unions are willing to accept, partly because such rights are now seen to run against the grain of current economic orthodoxy, and partly because governments are fearful of alienating corporate interests, including those with control over large sections of the media industry.  The difficult question for trade unions – which members may begin to ask with growing frequency – is why do they continue to support financially a process that so conspicuously delivers so little?   In the case of the United Kingdom, British trade unions have contributed almost £80 million since 2001 (and more than £100 million since 1997),
 for laws that fall some way short of minimum international standards, and now minimum Council of Europe standards (though the altruistic will argue that trade union political action is not simply an instrumental transaction in which power is sought only for favourable laws on specific questions).   The minimum should be taken as a given, the political battleground being around the extras.   Does the Demir and Baykara case (and its fast growing progeny) now invite a different kind of political action, which directs attention in the first instance at the courts rather than the legislature, and much more active use of procedures available in international law, now a process with a very different purpose?   Although parliamentary representation may be necessary to ensure that judicial decisions are properly implemented (a problem which should not be under-estimated, whether in Russia, Turkey or the United Kingdom), does this require traditional forms of political representation when governments will in any event be subject to ongoing scrutiny in the courts?   

But as trade unionists in some countries have the luxury to indulge such thoughts (and it would be remarkably short sighted to put all our eggs in one basket), it may be some time before the impact of Demir and Baykara is fully felt in Turkey. Confirmation that the situation in Turkey remains grim is to be found in this year’s report of the ILO Committee of Experts, in relation to both ILO Conventions 87 and 98.   So far as the former is concerned, the Committee received complaints about 

the decision to prohibit workers from entering Taksim Square in Istanbul on May Day 2008, due to security reasons and to a violent repression of a peaceful demonstration by the TURK-IS affiliated Food, Beverage, Tobacco, Alcohol and Allied Workers' Union (TEKGIDA-IS) on 19 February 2008. The Committee also notes that KESK refers to disproportionate force used by police on May Day 2008 against the workers who had gathered in front of the DISK offices in order to take part in the abovementioned demonstration organized by the three major confederations, TURK-IS, DISK and KESK. The Committee notes moreover that the ITUC and KESK refer to several instances of restrictions of trade union activities, especially demonstrations and publications, including through prison sentences, judicial inquiries opened and proceedings instituted against trade union members and officials. With regard to the public sector in particular, the ITUC refers in its 2007 comments to interference in the activities of public sector trade unions by the Government as employer. In particular, according to the ITUC, in the course of 2006, 15 public employees were transferred, 402 were subjected to "disciplinary inquiries", four were given prison sentences, 131 were prosecuted in court and nine were fined; in 14 different workplaces, the unions were prevented from using their offices, and in three other cases, union offices were emptied by force during legitimate trade union activities. ITUC adds that unions must obtain official permission to organize meetings or rallies and must allow the police to attend their events and record the proceedings.

It is true that some improvements in the legal position appeared to be underway following the visit by an ILO mission to Turkey in April 2008, these improvements addressing ‘severe restrictions of the right to strike (limitations on picketing; prohibitions and compulsory arbitration going beyond essential services in the strict sense of the term; excessively long waiting period before a strike can be called; heavy sanctions including imprisonment for participating in "unlawful strikes" the definition of which goes beyond what is acceptable under the Convention’), it remained the case that legislation ‘prohibiting strikes for political purposes, general strikes and sympathy strikes as well as the prohibition of occupation of work premises, go-slow strikes and other forms of obstruction provided for in article 54 of the Constitution - were not included for amendment in the draft bill’.
   In its Convention 87 report for 2009, the ILO Committee of Experts also expressed concerns about restrictions on the right to organize by a large number of public servants, and the extent of State supervision of trade union statutes.  There clearly remains a lot of work to be done here by the ILO in conjunction with the Council of Europe, with the report on Convention 98 also revealing serious violations of trade union freedom (with decision of the European Court of Human Rights in Demir and Baykara being cited by the Committee of Experts in a nice example of mutual reliance).
  In the meantime, however, as we approach the first anniversary of the ground breaking decision of the ECtHR, 22 officials of the public employee trade union federation KESK are due to stand trial in Izmir on 19 – 20 November, the officials in question having been jailed pending their trial.   The trial follows a police raid of the national headquarters of the federation and the arrest on buses and at airports of its leading officials.   Such events are timely reminders - if any were needed - of how great legal triumphs can produce such little social progress.   
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�    In order to establish tort liability against a State in Community law, it would be necessary to so a ‘sufficiently serious breach’ under the principles summarised by Lord Clyde in R (Secretary of State for Transport) ex p Factortame (No 5) [2000] 1 AC 524, at pp 555-556. 


�    REF V Leary


�    Full details are available on the Electoral Commission’s web-site, and the accumulated figures increase every quarter. 


�    Report of the Committee of Experts on the Application of Conventions and Recommendations (2009): � HYPERLINK "http://www.ilo.org/ilolex/gbe/ceacr2009.htm" ��http://www.ilo.org/ilolex/gbe/ceacr2009.htm� (CEACR: Individual Observation concerning Freedom of Association and Protection of the Right to Organise Convention, 1948 (No 87) Turkey (ratification: 1993) Published: 2009).


�    Ibid.


�    Report of the Committee of Experts on the Application of Conventions and Recommendations (2009): � HYPERLINK "http://www.ilo.org/ilolex/gbe/ceacr2009.htm" ��http://www.ilo.org/ilolex/gbe/ceacr2009.htm� (CEACR: Individual Observation concerning Right to Organise and Collective Bargaining Convention, 1949 (No 98) Turkey (ratification: 1952) Published: 2009)
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